: REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT MILIMANI (NAIROBI)
CONSTITUTIONAL & HUMAN RIGHTS DIVISION
PETITION NO.206 OF 2019
AND

IN THE MATTER OF THE ARTICLE 2, 3,20,22,23,116,165,258 & 259 OF THE
CONSTITUTION OF KENYA

AND

FUNDAMENTAL FREEDOMS UNDER AR;@
19,21,24,25,217,28,31,33,34,35,40 & 50 OF THE CONSTITT

AND

IN THE MATTER OF THE ALLEGED CONTMWNTION QF. )ﬁ%RTICLES 1,10,118
& 238 OF THE CONSTITUTION QF. /K ENYA, 2010

N
’*}“m

*%gﬁh

IN THE MATTER,@F S&CTION
3,5,16,11,22,23,24,27,28,29,31, 2,33,34 35336 37,38,39,40,41,48,49, 50 51,52 & 53
OF THE COM UT MISUSE BN CYBERCRIMES ACT

?%,QAT%ONAL :SSEMBLY STANDING ORDERS

*‘er X
@ﬁ%% *  BETWEEN

GERS “Agstﬂ)‘é‘iATmN OF KENYA (BAKE).......eceeveseeesesens PETITIONER
iy VERSUS

THEzHONEﬁ;%BLE ATTORNEY GENERAL......covviiiririinierissanns 15T RESPONDENT
THE ‘s%‘mggﬁé ER, NATIONAL ASSEMBLY......cccossrunnnsnnmnnsnrsssnsen 2N° RESPONDENT
THE INSPECTOR GENERAL OF THE NATIONAL POLICE
SERVICE.....uuumssmsnmnennnnnnnnneesessmmmmmimmimssssssssssssnsssesnesmsssssnnnnse 3R° RESPONDENT
THE DIRECTOR OF PUBLIC PROSECUTIONS.....ceeiiisumrssreerssss 4™ RESPONDENT
ARTICLE 19 EAST AFRICA......cumummemrenrnnrsrnmmsssnssssssssnnes 15T INTERESTED PARTY
KENYA UNION OF JOUNALIST....ccvumiiiimssenseensensasssnnns 2"P INTERESTED PARTY

W
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JUDGMENT
Petitioner’'s Case

1. The computer misuse and Cybercrime Act 2018

(hereinafter referred to as the ’54ct’7 was asse ted to a

October 2017 and April 2018. TQﬁ‘%Act

B, o
parliament to provide for of'fences észelatl

% *\y

& *’”?I' hat pending the hearing and determination of this
N application Jinter partes, a conservatory order does
issue suspending the coming into force of the
Computer Misuse and Cybercrimes Act, 2018 and in
particular the coming into force of Sections
5,16,17,22,23,24,27,28,29,31,32,33,34,35,36,37,38,
39,40,41,48,49,50,51,52 & 53 of the Computer
Misuse and Cybercrimes Act, 2018.
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c) That pending the hearing and determination of the
Petition, a conservatory order does issue staying the
coming into force of the Computer Misuse and
Cybercrimes Act, 2018 and in particular to stay the
coming into force of Sections
5,16,17,22,23,24,27,28,29,31,32,33,34,35,36,37,38,
39,40,41,48,49,50,52 & 53.

d) That costs of the application be pr@@%

Wﬁ i ”

3. The petitioner further contend; th@ the%reqé%lrement of

public participation was not ‘*‘ff"ﬁstactorll"' “met during the

consideration of the Bill am% that ~‘st%;mg orders 130, 131

and 133 of the Natlonalf;Aségmbl}y standing orders are
inconsistent with th ‘conz%ityutlon in so far as they allow

@
the |ncIu5|og;1

c.i""a_‘%@es to a bill without public

2018, in response to petitioner's petiton. The 3™
Respondent similarly filed a Replying affidavit sworn by

the Inspector General, National Police Service, Joseph

WW
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Kipchireir Boinnet, MGH, nic (AU) sworn on 20" June
2018 in response to the petitioner’s petition.

5. It is 1% and 3™ Respondents contention that in
determining the merit or otherwise of this petition the

court should seek guidance from the following legal

constitutionality of statute; lelfﬁtl‘(}f@%

balancing private and public mterest

*‘% ,«4%

(557
o
%, £ Y

The 2" Respondent’s: Cés?e**

G,
%,

6. The 2™ Respondent is bpgosed‘to the petition. It relies

on a Replying aagld%\ylt by ‘Michael Sialai sworn on 21°

September\ 2018 S., the 2" respondent’s case that the

oy nd cybercrimes coordination committee

;W*‘* ~ Blished under section 4 of the Act be of the same

%ﬁ%ﬁgﬁ@ nder. It is contended that this is not a basis for filing a
petition, as it is purely hypothetical conjectural and
speculative. It is further 2™ respondent’s case that in the
absence of a dispute, the betitioners lacks status, and can
at best be described as busy bodies.

W
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The 4" Respondent’s Case

7. The 4™ Respondent is opposed to the petition and relies
on its Replying affidavit dated 4" March 20109.

The 1% Interested Party’s Case

9. The 3" interested party suppor

G, N \ Y
its written submissions_ﬁa’c%ég&?%th D&

)
e,

o % %{’:{ .
- B, . ?%
Analysis and Determination

10. T have considiered, t

p S, . - .
the Resﬁ%%%pts’g €ounsel rival submissions in support
D opRo -igb’n of the petition as well as counsel rival

are the Principles governing the
““interpretation of the constitution?

b)What are the principles for guiding court in
determining whether an Act of Parliament is
unconstitutional?
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c) Whether section 5 of the Act is in violation of
Article 27 of the constitution?

d)Whether section 22, 23, 23, 24(1) (c), 27, 28 and
37 of the Act Limit Article 32, 33 and 34 of the
Constitution in a manner inconsistent with
Article 24 of the Constitution of Kenya 2(

e)Whether sections 16, 17, 31, 32,%34; 35, 36,
38(1), 38(2), 39 and 41 of th%" Act are
inconsistent with the constlgutl‘“" b|||ng to
prescribe the mens rea ele nt e offence
they create? '

"Qsj; ution in a manner
inconsistent W|th A;;;icl w24 of the Constitution

g)Whether ‘Natiopal. Assembly standing order 133
of th %‘\ tltutlon contravenes Article 118 of the

Coégstlt

Qn ofekenya 2010?
‘%
*the orders sought in the petition are in

hat are the Principles‘ governing the
interpretation of the constitution?

11. The petition before me entails interpretation of the

constitution in determination of issues raised in this
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petition. Article 259 (1) (a) — (d) of the constitution
provides:-

"(1) This Constitution shall be interpreted
in a manner that— (a) promotes its
purposes, values and principles; (b)
advances the rule of law, and the human
rights and fundamental freedoms in, ti

Bill of Rights; (c) permits the developme

of the law; and (d) contributes,to

~ governance." PN
- .y W w .
12. Article 159(2) (e) of the constitution provides that:-
S %%g}

"(2) In exercising J%ld@%’” authority, the
courts and tril??p:ggls’sh’?‘*a!;;ffbe guided by
"'“@lgféf"

he urpgse and principles of this
onstitution shall be protected and

we stitution must be read as an integrated whole without
anyone particular provision destroying the other but each
sustaining the other. This proposition was enumerated in

the case of Tinyefuza vs Attorney General of Uganda
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Constitution Petition No. 1 of 1997 (1997) UGCC
3).

B) What are the Principles guiding court in
determining whether an Act of Parllament is
unconstitutional? ¢

14. In determining whether various sections

%

misuse and Cybercrime Act are c%ﬁw

in which it is

‘*%f‘f

provided that there Qa, *’ge.:iferal presumption of

is proved. Thes bu?@le,ﬁ

challenging:the 0 sﬁ‘ifltutlonallty of the legislation to rebut

?&. 2
ke,

{ Vi‘*ﬁu“tlwe DaV|d Majaja faced with a constitutional matter
%ggﬁdered himself thus:-

"I reiterate that every statute passed by
the legislature enjoys a presumption of
legality and it is the duty of every Kenyan
to obey the very laws that are passed by
our representative in accordance with

T —
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their delegated sovereign authority. The
question of the court is to consider
whether the laws are within the four
corners of the Constitution."

16. The court is further required, in determining whether an

Act of Parliament is unconstitutional to nder the

objects and purpose of the legislation. T

was considered in the case of Murage”Ba“’r, .

:5"5:::._

desngnate a representatlve to the committee;

%, yfich means that the committee may be made up of the
officers listed in section 5; their representatives or a
mixture of the latter and the former.

18. The petitioner’s case is thatvas constituted, the committee
violates the requirement in Article 27(3) of the
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Constitution; that no more than two third of members

of elective or appointive body shall be of the same

gender; as section 5 of the Act, according to the

petitioners, does not put in place any safeguards to

h. the Director of Public
Prosecutions

g. the Director-General, Male
Communication Authority of
Kenya
Male

Petition No0.206/2018 JUDGMENT
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i. the Governor of the Central Male
Bank of Kenya

j. the Director Unknown

20. It should be borne in mind that section 5 of the Act

establishes the National Computer and Cyberlme Co-

ordination Committee in which it is ¢l&a "" the

respondents -herein are all offices %’fabi by the
. *\,%,; n

constitution. The offices are constltutlonglly

to public service IS ~govel

gd b*y the provisions of Article

232 of the cof;{‘st@tlon ‘Article 232(1) (i) of the
; %a;w*

constltut%%i%s ‘learsthat the values and principles of

pubhgﬁﬁéﬁ' n'ellude affording adequate and equal

op 0 ~umtl ”’3 ? " for appointment, training and

Article 232(2) of the constitution,

"iééw__VIdES the values and principles of public service apply

to public service in all state organs in both levels of
- government and all state corporation, and provides that

Parliament shall enact legislation to give full effect to this
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Article. This provision applies equally and includes the
committee set up pursuant to section 5 of the Act.
22. The petitioner has not demonstrated that the committee

has been constituted and is in violation of provision of

Article 27 of the Constitution. It is apparvtly clear

%&

declared unconstitutional ands I *ﬂnd prayer is
ﬁ@,\ «;,,;‘2&

premature as there is nothJ g fo ‘?‘“idetermmatlon I agree

JfUnIess the rights in question in

actions cannot be%I;arou.Qh
such action have ad\fually been mfrlnged I find and hold

23. I do not find any basis of the petitioner’s anticipation of a
potential violation of Article 27 of the constitution on un-

constituted committee as a good basis that would result in

B ————
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any court going beyond its jurisdiction and declare
declaratory orders sought in anticipation of creation of a
committee.

24. In Republic vs. National Employment Authority &
30 others Ex-parte middle Ex-consultancy
Limited (2018) eKLR where the Co
approval the finding of Kriegler J. in Ferel

G
i
%,
% N
L)
' .

L 4 g
"The essential flaw,, in the appllcants cases
is one of timing, %, as thg‘..;:.Amerlcans and,

occasmnally he Ca@adlans call it
"ripeness"... Suffice ‘it to say that the
doctrine o?f%rlpe 3ss serves the useful
purpose d ‘ 'ﬁhllghtmg that the business of
is‘generally retrospective; it deals
ai:lons or problems that have
'dy Fipened or crystallised, and not
%nrospectlve or hypothetical ones.
) ﬂ;_gh as Professor Sharpe points out
%‘Ej our Constitution acknowledges, the
‘eriteria for hearing a constitutional case are
“more generous than for ordinary suits,
even cases for relief on constitutional
grounds are not decided in the air. ...The
time of this Court is too valuable to be
frittered away on hypothetical fears of
corporate skeletons being discovered.”

K
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25. From the aforesaid I am satisfied that by constitutional
fiat, judicial power operates only where there is an actual
case or controversy but not in conjecture or anticipation

lest the decision of this court would amount to an

advisory opinion I find to this extent the petl =oner has

D) Whether section 22, 23, 23)24 @ﬁﬁic), 27, 28
and 37 of the Act leltxz%rtlcle %2 33 and 34 of
the Constitution in & mangen inconsistent with
Article 24 of the C%’i"n tlt tion of Kenya 2010?

26. Article 33 of %”he

‘Z-a,x

Cons;itution of Kenya, 2010

%ﬁ% :,»_,;pre’ssmn, which includes—

@g;Fre dom to seek, receive or impart
\ '*% mformatlon or ideas;

| ) Freedom of artistic creativity;

Academic freedom and freedom of
scientific research.

(2) The right to freedom of expression
does not extend to—
(a) Propaganda for war;
(b) Incitement to violence;
(c) Hate speech; or

Petition No.206/2018 "- JUDGMENT Page 14



(d) Advocacy of hatred that—

(i) Constitutes ethnic incitement,

vilification of others or
incitement to cause harm; or

(if) Is based on any ground of

discrimination specified or

contemplated in Article 27(4).

(3) In the exercise of the right todr
of expression, every pers
respect the rights and, rélEuta-
others. %%x Vgt

y. 2 i, &

27. The sections quoted in the |§auewfor%d"‘etﬁérmination deal

with the following:-

Section 22 — False pub//cat ;n;%%
Sectlon 23 — Pub//ﬁ 7

&rgar av , ment,
Section 2% C)/Qe €q udtting and
Sectlon =% T;gg;igfu/ distribution of obscene or intimate

. Jgg munlcatlon Act which was declared unconstltutlonal in
Geoffrey Andere vs. Attorney General & 2 others
(2016) eKLR. It is urged that section 23 also
reintroduces criminal defamation, formerly based on

section 194 of the Penal Code; which section was
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declared unconstitutional in Jackueline Okuta &
another vs. Attorney General & 2 others (2017)
eKLR.

28. The petitioner further argued that Article 32 of the
constitution provides that every person has i

freedom of conscience, religion, and
opinion. It is further contended Article, 3 nteet the

right of every person to seek, record%r ngpo 'rmation

or ideas. e \
%

29. The petitioner aver that thg af@resald rlghts echo Article
19 of both, the |nterna:g;®nélﬁconyﬁe.n°’ﬁon civil and Political

Rights and the Umveré%l#D%léfétlon of Human Rights
which protect--»»

rlg;ht“ to hold opinion without

'protectlon for all types of ideas and expression; and rely

on decisions of justice Lewis F. Pawell, in the American
Supreme Court Case of Gertz v Robert Welch Inc. 418
U.S. 323 418 come to mind:-

T EEEE————
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"Under the First Amendment, there is no

such thing as a false idea. However

pernicious an opinion may seem, we

depend for its correction not on the

conscience of judges and juries, but on the
- competition of other ideas."

31. The petitioner contend Article 32 ang

Constitution of Kenya, 2010 do not

?,»;:r

© necessary condition to the right to freed%m . expression.
J@?&gﬁe

;«tlon *22 an 23 of the Act

The petitioner further argue se

32 and 33 of the constltut@n Y '
32. On Adult pornegr:%hy |t |;%?Jrged section 24 of the Act,

whether‘i‘r%?@”a
2 .ﬁ 4 1)k

in eio B

%
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Amerlcan First Amendment protections, which are

comparable to Article 33, extend to regulation of words

and pictures to the extent that they express ideas and

w_____-“_
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therefore constitute ‘speech’. The court concluded that
pornography is constitutionally protected speech.
34. In Print Media South Africa v Minister of Home
| Affairs Film and Publication Board Case CCT
113/11 [2012] ZACC 22 the ConstitutionaleCourt of

% ’i %8

constitutionally protected. It held sr

South Africa considered whether sexu

LNy
%u

35. The petitioner assert that f(;;rbld'dl%gi"’g the consumptlon and

9 VQ(‘;:;‘_
iy i

(c) of the Act does therefére llmlt the right to freedom of

of expression are excluded a priori from public discourse.

The right is nonetheless not absolute.
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37. Article 24 of the Constitution of Kenya 2010,
prdvides for limitation of rights and fundamental
freedoms. It provides thus:-

"(1) Aright or fundamental freedom in the
Bill of Rights shall not be Ilmlted
except by law, and then only to
extent that the Im@:ﬁ@t ey |
reasonable and Justlflable 2}
and democratic society ‘ on

human dignity, equality a;nd
taking into account alk=srelevant
factors, mcludlnﬁ— (a)x the nature of

the right or fqvndamental freedom,
535 %f&%«g %{i"s Qa

'?’

%&‘. \" :"), oy
) 'Fh.e eed to ensure that the

( ?,reedoms by any individual does not
““prejudice the rights and fundamental
freedoms of others; and

The relation between the limitation
and its purpose and whether there
are less restrictive means to achieve

the purpose.”

38. In enjoyment of a right such as freedom of expression,

the state equally has a positive duty to protect its citizens

R ———
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against attacks by others. In the European Court of
Human Rights in Ozgiir Giindem vs. Turkey, 16 March
2000, Application No. 23144/93 observed that the
genuine, effective exercise of this freedom does not

depend merely on the State's duty not to int

egfere, but
may require positive measures of protectigégm,%?:

sphere of relations between individuals..«

The Court went on to state:-

“In determining whether o%ngf a positive
obligation exists, reg‘affd must be had to
the fair balance, that haé to be struck
between thel gengral“‘”"’"lnterest of the
community and the interests of the
|nd|V|duaIss the “search for WhICh is

SC pie%-f \ g%

ifs%a %lgné% obtaining in Contracting
‘ %%Q, ‘the difficulties involved in policing

: "*-: . “modern societies and the choices which
Y N 2”"“qust be made in terms of priorities and
%, %, wresources. Nor must such an obligation be
interpreted in such a way as to impose an
impossible or disproportionate burden on

the authorities.”

39. Considerihg petitioner’s smeissions and the Respondents

submissions as well as submissions by the interested .

T e e s srprres
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party I find that there is no doubt that freedom as a right
has both positive and negative content. The negative
content restrains the state from committing an intrusion
upon the life and personal liberty of citizens while the

positive content imposes an obligation on thstate to

legitimate interest in ensuring the géfety, ;iegrity of

information and the protection ofjts et

cybercrimes. I therefore find thagState intervention in the
| o N

exercise of the freedogg;:ﬁo?%:\ej]a‘régs jén is justified in those

. . '*3};;%, y: - -
cases in which the freed%; adversely affects the right of

third parties. ¢, %, ?

- oo I% he *proportionality of limitation to the
freedom®gf

i
N

%

“expréssion in section 22 of the Act, dealing

wif%w falée-‘;l%g&bllcatlon, and considering the appealing
h@?ﬁﬁt%mst?és internet to the web, the court considers the
t&o the restrictive not only from the point of view of

gl
also from the perceptive of its impact on the public at

private citizen, directly affected by the measure but

large. I find that a particular restrictive measure may
seem correct if it is studied solely for the perspective of

the person affected, however from a systemic digital

R S e
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perspective, noting the speed with which information is
shared on the internet, the court must not only consider
the impact of the limitation on private citizens, but must
also consider the limitation from the prospective of
interoperability of the internet.

41. There is no doubt that proportionality

aim it seeks to accomplish, or %Qé’ other The petltloner
has urged the right oﬁffr%eﬁ%% {Qﬁg@xpressmn has been
limited but the petltlonehingiﬁaSwfalled to demonstrate the

|tat|c5n is excessive in relation to

extent to which, thex|i
the ob]ectlvé to

preventn@

ctgct” public interest. 1 find that

is warranted for purpose of

pi‘a fon
% e

< eIIing need to impose the limitation, must be clearly
| ablished. It must therefore be demonstrated that the
objective in question cannot reasonably be accomplished
by any other measure other than restriction of freedom of

expression. In the instant petition the petitioner has

e S e Sl A i i et i o R e ]
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failed to demonstrate any other measure that could
possibly be taken that would realize the objective of
section 22 of the Act.

43. ‘Section 22 of the Act provides for the offence of false
publication while section 23 of the Act provid for the

the two sections reveal that the freede“%:’

DFOperIy limited as a publisher is allwf

vvvvvv

tich |nformat|on does
i M’é‘f‘*

not fall in the category setaouf‘*« i{;sectlon 22(2) of the
¥ 4

.;:fmtentlonally publishes
false, mlsleadlng or fictitious data or

"(1) A person wha

shalj{% bgg éenmdered or acted upon as
@%&?'fthé‘ ti, with or without any

inancial gain, commits an offence
& n%s%all on conviction, be liable to a
fme not exceeding five million
% shlllmgs or to imprisonment for a

*term not exceeding two years, or to
both. -

Pursuant to Article 24 of the
Constitution, the freedom of
expression under Article 33 of the
Constitution shall be limited in
respect of the intentional publication
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of false, misleading or fictitious data
or misinformation that —
(a) Is likely to —
(i) Propagate war; or
(ii) Incite persons to violence;
(b) constitutes hate speech;
(c) Advocates hatred that —
(i) Constitutes ethnic incite

vilification of others or inciter

cause harm; or Y,
(i) Is based on any_ grouﬁ

discrimination spf'flycifié‘

contemplated in Article “‘%2 (,;
Constitution; or

(d) Negatively affects
reputatlons ofe 1ers..

rlghts or

Section:23 of the Act provides:
.\ perso »who “knowmgly publishes
mf@rm”atmn that is false in print,
yoa‘d ast, “data or over a computer
%j t%’” f ,%j':‘lhat is calculated or results in
f‘ panlc,ﬁ chaos, or violence among
"Vcﬂsliens of the Republic, or which is
“alikely to discredit the reputation of a
. person commits an offence and shall
" on conviction, be liable to a fine not
exceeding five million shillings or to
imprisonment for a term not

exceeding ten years, or to both."

44, 1 find that in line with the social contract theory, it is in

the best interest of government to preserve public order

W
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and particularly so in country whose fabric is fragile like
Kenya. The country has seen first-hand effect of hate
speech and negative ethnicity in the past as exhibited
during the 2007 ~ 2008 post-election violence.

45. There is no doubt that in cyber space, there h~- been a

often |rredeemably Such fakeanfohgtmn i |t concerns
A 4

fake information has re"thea%"*m a‘?fear and panic amongst

members of public §hd may “%treate chaos, uncertalnty and

especially in a country as fragmented as ours.

46. The petitioner on section 23 of the Act dealing with
"publication of False information” urges that it is similar to

section 29 of the Kenya Information and
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communication.Act (the/'eaftér "KICA") which it urges
was declared unconstitutional in Geoffrey Andera vs
Attorney General & 2 others (supra). The application
of the two sections are substantially different, considering
that section 29 of KICA was found by the

broad in its application and it further obs@ :

could not have been the person cqgﬁf@ﬁ@g%

gourt too

W

ordering person using a mobile phone;

i the Act
sys and that if

g’

Operator of others, then
o
he

: : Y
as using a licensed telecommupication

the intention was to.protect tﬁé

oY

i

there are clear provis{_:j:'n' aw of Libel. Under

23 oh@%ﬁ:%section 23 of the Act clearly and directly
@ﬁt%“r%%‘ @ﬁﬂ%lication of false information over a computer

Section®29v0f<KI€A can be distinguished from section

KICA was specific to individuals who have licences to

"operate telecommunication system” or to provide
telecommunication” as may be specified in the licence".

The court in that matter rightly found that the petitioner
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in that petition was not a person to whom KICA applied.
It should on the other hand, be noted section 23 of the
Act, prescribes or offence relating to a computer system
‘and is applicable to all persons. Section 29 KICA was
found to be vague and broad for its use of the words;
grossly  offensive;  indecent, obscen

character,  ‘annoyance; /nconven!ens

anxiety. 1 find that none of these Wo;ﬁj appear in
Section 23 of the Act. 3\ % |
48. I find none of these words appef Jin sect|on 23 of the Act. |

<;“ ;'4

I note further the deuswn Was.of a‘eoncurrent jurisdiction

and the words which ma@leﬁ"count fo come to its conclusion

are not used in se%tlon 23 of the Act. The words used

49. the Supreme Court of India in Reserve Bank of

India vs. Peerless General Finance and Investment
Co. Ltd. and others {1987} 1 SCC 424 observed
that:-

M"—m—%
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“Interpretation must depend on the text
and the context. They are the bases of
interpretation. One may well say if the
text is the texture, context is what gives
the colour. Neither can be ignored. Both
are important. That interpretation is best
which makes the textual mterpret- i

match the contextual.”

50. In context, the word "false” as used
the Act refers to the publication of_féls
is calculated or results in panlc chaésb

the C|t|zenry "False” is a plaf"’*‘"" -

) "'*::‘.xg}'v:-

S Resgondent seek guidance from the finding of Mativo
«:%ounty Government of Kiambu & another v
“"%S nate & others [2017] eKLR where the Court stated
thus -
“"The court interprets the constitution and how

legislation should apply in a particular case as no
legislation unambiguously and specifically
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addresses all matters. Legislation may contain
uncertainties for a variety of reasons such as:-

1. Words are imperfect symbols to
communicate intent. They can be
ambiguous and change in meaning over
time.

2. Unforeseen situations are mgﬂwtable,
and new technologies and:, cultures
make application of e--‘%i
difficult. p

3. Uncertainties may be.

w‘% g‘?

statute in the cougjse of el
such as the need to compromlse or
catering for certaln;groups."

The Court further'stated —5

"The other key bgmt for the court to

consider while:i

arise, “As conditions change with the
s-,:asmsage of time, some established legal
« =, Solutions become outmoded. The courts
», % should resolve these uncertainties and
. assist in adapting the law to new
conditions.

Finally while interpreting the law, the
court should bear in mind that they
should make laws when necessary to
make the ends of justice. Legal systems
world over could not grow as has been
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the case without a great amount of
judicial law making in all fields,
Constitutional law, Common Law and
statutory interpretation. However, to the
extent that judges make laws, they"
should do so with wisdom and
understanding. Judges should ¢ be
informed on the factual data necess

between the Iltlgants before th i
also enough of an understandu% :

-In, “the exercise of the right to

, freedom of expression, every

person shall respect the rights and

reputation of others."

3%@5,;nm the above it is cIearIy spelt out that libel, whether
criminal or civil, is not a constitutionally protected speech.
I find that the state has an obligation to protect private
individuals from defamation. This cannot be allowed in

allegation of exercising any freedom of expression.
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54, In the decision of the Supréme Court of 'Appeal of South
Africa in Hoho vs The State (493/05) [2008] ZASCA
98 (17 September 2008). The Appellant before the
South African Supreme Court had been found gquilty of

criminal defamation for having ‘compiled, produc%S and/or
published’ several leaflets during the penodﬁwz E T

in which he defamed various public ofﬁmaf@z heourt

was considering whether crlmlnallza’aom w‘%%%nsonant

with the South African Constltupon‘a h' h:ﬁé%@ very similar

"But the freedom of éB(p :
Although it is fun
society it is ngt a paﬂamount value. It must be
construed n the‘v m‘exf of other values such as
the va/ug%o dignity.

stated in s 1 of the
gg»be a foundational value of our

v ée the/r dignity respected and protected.”

The value of human d/'gn/'ty in our Constitution .
. values both the personal sense of self-worth
as well as the public’s estimation of the worth or
value of an individual’ ie an individual’s
reputation. In regard to the importance of
protecting an individual’s reputation Lord
Nicholls of Birkenhead said in Reynolds v
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Times Newspapers itd [2001] 2 AC 127 at
201:

Reputation is an integral and important part of
the dignity of the individual. It also forms the
basis of many decisions in a democratic society
which are fundamental to its well-being: whom
to employ or work for, whom to pr0m0t~ fAom

national newspaper, a repu aflon M be
aamaged forever, espeaa//yf if th%re %/5 no

,,,,

opportun/ty o V/nd/cate qnes reputat on. When

the loser. For it should no
protection  of repui"'atlon, :

his family. Pr@tectléh"=: of réputatlon /s conducive
to the pu[a//c good ]z‘ s /n the public interest

v %m&»/aw of defamation, both criminal and civil, is
eS/gned to protect the reputation of people. In

a’omg So it clearly limits the right to freedom of
= expression. Such limitation can be consistent
with the Constitution only if it can be said that
an appropriate balance is struck between the
protection of freedom of expression on the one
hand, and_the value of human dignity on the
other’. In Khumalo that was held to be the case
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in so far as the civil remedy for defamation is
concerned.,”

55. While comparing criminal defamation to physical assault,
the Court in Hoho v The State (supra) found that
criminal defamation was not unconstitutional sta%ng -

"It is true that there is a CIVIl,W,'

available for defamation but there 3
civil remedy available for comrgpon*%'
yet nobody would suggest that: gher
that reason no need fornthe cmme of
common assault. There is in ql;ny 'view no
reason why the state should oblige and
prosecute in the '*Case of a ?'complamt in

integrity but not ln the case of a complaint
in respect of«an injury to reputation, which
\imore e-rlous and lasting effects

ﬁ mp\alnants in this case did not know
. 4 % as responsible for the publication of
he defamatory aIIegatlons and had to

rosecutlng authorities to prove that it
w=¢ Was the appellant.”
56. When considering cyber libel it must be distinguished from

any other form of libel in regard to the speed with which
defamatory statements posted in cyberspace, facilitated

by one-cluck options offered by the networking site and
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the quickness in dissemination of such reactions to other
internet users all over the world. I find there exists a
substantial distinction betweeh libel through the use of
information and communication technology and libel

published using traditional means. In using technology in

question, the publisher has the |

identification and is able to reach a fa

and cause greater harm. I findgthat, th i;:«z;,,df“stlnctlon
?‘»2,
creates and justifies a basis for cr| ﬁf? lon of cyber

libel. ,
57. The petitioner contends A - 3 and 33 do not favour
any type of oplmon or ression, instead, they offer a

blanket protecti

o all types of ideas and expression.
Article 33 (2) a d‘33‘(3) of the Constitution of Kenya

prowdes’%%%%
Artlc e 3;(%2 ahd (3) provides:-

e?e right to freedom of expression

% does not extend to—

Propaganda for war;

Incitement to violence;

Hate speech; or

(d) Advocacy of hatred that—

(i) Constitutes  ethnic incitement,
vilification of others or incitement to
cause harm; or

e
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(i) Is based on any ground of
discrimination specified or
contemplated in Article 27(4).

(3) Inthe exercise of the right to freedom

of expression, every person shall
respect the rlghts and reputatlo of

others." ‘
X A ' %%tlcle

33(2) and 33(3) of the constitution o"ff [Cation on
freedom of expression. &

58. Similarly Article 29(2)

4 the " international

thus:-

“In the srcise of his rights and
fr ,jleryone shall be subject only
ich*limitations as are determined by

eLy“for the purpose of securing due
«og‘n. tion and respect for the rights and
sedoms of others and of meeting the just

»; irements of morality, public order and
% % the general welfare in democratic society.”
N

59. The petitioner contention is that Article 32 and 33 do not
make the truth a necessary condition on the right to
freedom of expression and do not see the boundaries set

in the Artlcles
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60. The High Court of South Africa in Motsepe vs The State
Case No. A816/2013 considered the competing
interests between criminal defamation and the freedom of
the media. The Court found that the prosecution of the

media journalists who committed a crime of defamation is

"Even though the defamatfcul jcrlme
undoubtedly limits the rlght to frge%lom of

society and conS|s"te"‘
laid down
Constitution.”

exrival submissions I find no basis

iy
osition is that the truth is not a

“egmocratic society such as Kenya is not to say the truth is
not necessary condition to freedom of expression.
62. I have re-considered sections 22 and 23 and argument

that section 22 go beyond the limitation under Article
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33(2) and that section 22(2) expands the limitation of
freedom of expression to "false, misleading or fictitious
data or information” and that the limitation of freedom of
expression is neither necessary nor appropriate. It is
further contended section 23 criminalizes publ%ftlon of

information that is false in print, broadcasgm a;_- L«‘agg%aver

a computer system, that is calculated oé%/ in panic,

.‘Q .

/s likely to discredit the reputat/on oﬁa person £

g v“z"

It is urged though sectlon 23 Ilmltsffreedom of expression,

ngenya are curtailed. It is further contended even if the

sectlons would be complaint Wlth Article 24(1) of the

constitution, it would fail the master of Article 24(2) of the
constitution since provision is vague and overloaded and

is thus unclear and not specific about the right or freedom
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to be limited and the nature and extent of limitation. It is
therefore contended the enforcement of section 22 and
23 of the Act by the 3™ and 4™ Respondents against
members of public would mean the sustenance of an
insidious form of ownership that impairs coge values
contained in Article 33(1) and 50(2),%(%

"'%
'V

Constitution of Kenya. e

64. It is further urged that Section 22¢~'ancl%2%@£2 the Act

g
which criminalizes the mtentlonal f“alse publlcatlon and

fundamental  fig d@ ‘s by any individual does not

prejudice thé, .

false publlcat|ons and protect reputation of other citizens.

65. It should be appreciated that while the word "publish" or
"publication” is defined under section 3(2) of the

Interpretation and General Provisions Act; section
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23 of the Act ié different from section 194 of the
Penal Code sought to protect individual interest while on
the other end, section 23 of the Act seeks to protect
public interest and therefore in tandem with Article 24(1)
(d) and 33(b) of the Constitution. The decl
invalidity of section 29 of KICA in case«:; \ ffrev

ation of

Andare vs Attorney General and 0
eKLR and section 194 of the Penal 'go

of Jackqueline Okula & anotiﬁer Attorney

m

General & 2 others (201A7)""eKLR in my view do not

tlonal and further that a Ilteral interpretation of the
ct points at the intention being that the goal was to
criminalize the access of adult pornography. The
petitioner further submits that pornography as defined

under section 2 of the Act is vague and that the
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outcome of such word would be that books, periodicals,
motion pictures and television scenes would be a subject
of criminal proceedings under section 24(1) (c) of the
Act. Section 2 of the Act provides:-

"Pornography” includes the representati
in books, magazines, photographs,=filf
and other media, telecommti“ﬁ% ation
apparatus of scenes of sexualmbe!%d '
that are erotic or lewd and are

67.

However the sectlon is vaguely worded as to constitute an

unJustlﬂabIe I|m' atlon to the freedom of expression. It is

6f the constitution and that at the same time the section
in its vague nature is contrary to the principle of legality in
Article 50(2) (a) which forbids vague and overloaded

criminal litigation.
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68. I have considered the definition of pornography as
provided under section 2 of the Act and I find the same
as enacted to be proper. The use of the word “includes”
in my view simply means that the definition is wide

enough to recognize that the form and concer

A of what
constitutes pornography is dynamic. -

cannot be one proper definition of polﬂn.wg_
societal differences and sub]ectlwtyfele}ﬁ%;nt%3

0o gy§}offen5/ve way, sexual conduct speaﬁca//y
o C : d b the applicable state law.

“serfous //terary, artlst/c po//t/ca/ or SC/ent/f/c
value."”

The court in the Miller Case (supra) further found that it

was constitutional for different communities to articulate
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different community standards in obscenity cases Chief

Justice warrant Burger wrote:-

“To require a State to structure obscenity
proceedings around evidence of a national
community standard would be an exercise
in futility.”

the same is dependent on ‘the“ ubjec Ad the soc1ety in

context and therefore tﬁh _same ‘will" still be subject to

/N gf/gned to arouse sexual interest” have not

‘defined does not necessarily render the term

Limited [2015] eKLR, the interpretation of the term

"gross proceeds” as used in the Betting Lotteries and

Gaming Act Cap 131 Laws of Kenya the Betting Control
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Act was in issue. The Court noted that indeed both the
Betting Lotteries and Gaming Act and the Interpretation
and General Provisions Act did not provide for a definition
of the term. Judge G.V. Odunga at paragraph 11 however
proceeded to observe that: . %

s

'In my view, the mere fact that th¢ si %
does not define a particular termwde n
necessarily render that ternl m

70.

| e&& jgt 5 G /7//0’ pornography”. In support of this
3 i "";3% %32)
‘%9:.

;? e 1% and 3™ Respondent rely on the decision

to the extent that marglnal notes, often found at
the side of sections in an Act, summarize the effect of the
sections and have sometimes been used as an aid to

construction. The Court quoted the authoritative words of
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Garth Thorton, former Deputy Legal Secretary of
the East African Common Services Organization in
his book “Legislative Drafting” where he defines

"marginal notes"” as follows:

"The object of a marginal note is to ‘.
conC|se indication of the contents, of;

the Act, that the sectlon mlnahzes "child pornography”.
0in ' »"?‘»SeCtIOH 24 of the Act does not

which are boarder than ‘necesséry to accomplish that

objective. The constitution is not violated as the right and
freedom of the members of public are limited for

justifiable reason.
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73. The petitioner contends that section 27 of the Act is
similar to section 29 KICA which was declared
unconstitutional in Geoffrey Andera vs Attorney
General and 2 others (2016) eKLR. Section 27 it is
urged criminalizes speech on grounds tha @«@gave no

N

proximate relationship to the grounds in Asticlé=33(2) of

the constitution, thus:-

"Propaganda for war, mmtemek',;_,ﬁt to
violence, hate speech and, advocacy of
hatred. 1t is further? aver?edﬁhat the
section uses subjective °and vague phrases
such as "apprehensuon or fegr of violence",
detrlmentally effects that persons" and

"indecent and grossiy offenswe nature.”

74. In the case Geoffré_ﬁ__ryff?Andera case, Hon Lady Justice
the use of ‘“licensed
te/ecm%n/%gatlon& system” was not meant to' apply to
ind "s:'\iffla‘_ls*" d on this basis, I am satisfied the two Acts

necessary as there ex15ts another prowsmn under Kenyan
criminal Justice system that could adequately cater for the

offence. 1 therefore find the creation of the offence of
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cyber harassment is necessary and justified. It should be
borne in mind section 27 of the Act is concerned with the
conduct of harassment which is sought to be criminalized.
The intent of law is clear that it intends to punish socially

harmful conduct thus the criminal conduct of haassment

and Ice Co., 336 U.S. 490, 93 L. Ed= §3‘-
(1949) where the Court found tfiath er?élkmds of
speech have been treated _as un ot_,,;;»cted conduct,
Ohlblted conduct. The

because they merely evide ce‘ap
Court stated thus:-

"It is true that th “agreements and course
of conduct, here were as in most instances
brought abow % through speaking or
But t“ has never been deemed an
sﬁt,o%make a course of conduct illegal
» el"eiy%ecause the conduct was, in part,

%% "ans of Ianguage, either spoken,
";: k"%‘%f"}%wrltten, or printed. Such an expansive
\ sz»fi mterpretatlon of the constitutional
‘@@mﬁ guaranties of speech and press would
make it practically impossible ever to
enforce laws against agreements in
restraint of trade as well as many other
agreements and conspiracies deemed
injurious to society."
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75. From the aforesaid I find that the freedom of expression
does not extend its immunity to speech that amounts to
harassment of another person.

76. The petitioner argues that section 28 of the Act,

dealing with cyber-squatting, restricts the us-*

77. Section 28 of the Act I|

restrictive al%er’ ative

Trade m@rk 5

Ty, Y
ﬁ_mhof%the state include the duty to protect and

toeffectively deal with the issue of cyber-squatting.
icle 40 (5) of the Constitution of Kenya, 2010
provides:-

"(5) The State shall support, promote
and protect the intellectual
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property rights of the people of
Kenya."
79. From the above it is clear that the essence of section 28
of the Act is to assist the state to effectively uphold

proprietary rights under the constitution; furtr giving

It is clear that Parliament in ItS*:ﬂ'WIS*dOm: ef‘ected to

.
prescrlbe that criminal |Iab||Ity can be ,pursued regarding

for the same.
80. In the instant petltlo'

g}% md"'vthat the section does not encroach on

)N

icli %%%5 or 33 of the Constitution of Kenya, 2010;

|ngs or innovation that belong to others. I find that

section 28 of the Act is reasonable and justified in
penalizing the use of another person’s intellectual

property without authority or knowledge or right,
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especially where the offender uses the same in bad faith;
to gain profit, or unjust encroachment, mislead, destroy
reputation, or deprive the owner of the rightful

opportunity to utilize their intellectual property. I find the

challenge to constitutionality of section 28 of t? Act, on

the grounds that it limits the freedom of e» to be

-a
unfounded or without basis. x“”"%j%.:

81. The petitioner on, section 37 of . the(**%Act ““*iehng with

% %mf@
the wrongful distribution of obvscene.-ﬁ-.,.,;or |nt|mate images,

%”'wiy
R

afcertam expression and
. ﬁ,‘

contends the section prescrlb

as such it limits the freed' n of exp‘ngsmn It is further

83. The petitioner in support of its proposition referred to the
case of Republic vs. Oakes, [1986] 1 S.C.R. 103 on

what factors to consider when carrying out such an

analysis. There it was held:-
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“To establish that a /limit is reasonable and
demonstrably justified in a free and democratic
society, two central criteria must be satisfied.
First, the objective, which the measures
responsible for a limit on a Charter right or
freedom are designed to serve, must be "of
sufficient importance to warrant overriging a
constitutionally protected right or freedoma,
Big M Drug Mart Ltd, supra, at f%’
standard must be high in order {oug¢ ﬁs Ire that
objectives which are trivial or dlscprdant Wi
principles integral to a free and demagra e society
do not gain s. 1 protection. It /s necessary, at a
minimum, that an objective, relate”to concerns
which are pressing arid, substantial in a free and
democratic society: befgrejt ¢ i1 be characterized
as sufficiently important.™.
Second, once.a suff/C/ent/y 5/gn/ﬁcant objective is
recognized; ; en_the party invoking s. 1 must
show that the*meaps chosen are reasonable and
demo;;:gtr ;./y: ustified. This involves "a form of
rtignality, test”: R. v. Big M Drug Mart Ltd,
~ ' @t‘*ﬁ ) 352, Although the nature of the
ﬁ%tlona//ty test will vary depending on the
ol Cli; fa-rfiliancec in each case courts will be required
ba/ance the interests of society with those of
wndividuals and groups. There are, in my view,
o three Important components of a proportionality
® test. First, the measures adopted must be
carefully designed to achieve the objective in
question. They must not be arbitrary, unfair or
based on irrational considerations. In short they
must be rationally connected to the objective.
Second, the means, even if rationally connected to
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the objective in this first sense, should impair "as
little as possible” the right or freedom in question:
R. v. Big M Drug Mart Ltd., (supra).
Third, there must be a proportionality between the
effects of the measures which are responsible for
limiting the Charter right or freedom, and the
objective which has been identified @as of
"sufficient importance.” gy, &

has failed to do. It should N'urtherwbe noted, the words

Mk _Jb e |t would not be practicable to give one accepted

| definition of what constitutes ‘obscene’” and
intimate’. The words will therefore be construed on a
case to case basis through interpretation by the courts.

86. The offence created by sectioh 37 of the Act should be

observed, that it is not new as the dlstnbutlon of obscene
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images has always been criminalized conduct. Section
181 of the Penal Code prohibits trafficking in obscene
publications. The only novel aspect of this section is the
use of telecommunication network or other means of
transferring data to a computer. From the aforesaid the
presumption of constitutionality of section ﬁg Act
haﬁ ed 6
out, with enough precision, the manner?m w%}iz'c ¥ section

37 of the Act limits the freedom of &x o

is upheld. Further I note the petition set

ssion. It should

be noted that the petltloner h

-~*’subm‘|‘5.5|ons and more
) ‘o 88,89, 92 - 103

has clearly Jubmltted gov nment has legitimate aim in

specifically under paragra

controlling fake: eWs cybef squatting; and harassment

and cyber-bﬁllgyng-.g tw:;lsf’i'clear the petitioner agrees on the

role of tk e\%fgovernfment in regulating cyber harassment

‘ quéttlng, however it is not demonstrated on

t the petitioner seem to differ against the
fate claim in the instances like controlling false
ppllcatlon or child pornography. It is further conceded
protection of privacy is a legitimate interest. Having
considered the rival submissions, and the relevant law I
am of the view that section 22, 23, 24(1) (c); 27, 28 and
37 of the Act are constitutional. I further find that it is
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the duty of the government under the social contract to

protect its citizens and facilitate the highest attainable

self-fulfillment.

E. Whether sections 16, 17, 31, 32, 34, 35, 36, 38(1),
38(2), 39 and 41 of the Act are inconsis ent with

87. The petitioner contend that the f‘:f-o e'nces “%;r%ated by
sections 16,17,31,32,34,35,36 38(1)“‘6‘38(23 29 and 41 of
the Act lack the element of e "5 a and therefore un
constitutional. & |

88. It is petitioner’s contentlon that k(there is a basic principle
that “wrongdoin 7 ust be Conscious to be criminal” and

that a defen%l It 4ust§be ”b/ameworthy in mind" before

reqwrement in all mature systems of law as it enforces

the ability and duty of the normal individual to choose
between good and evil.
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The court also held that the only offences that do not
require proof of the mens rea element are public welfare
or regulatory offences. For all other offences an accused
person has the right to know the facts that make his

conduct illegal even if he does not know that tse facts

s,

give rise to a crime.

89. It is petitioner’s averment that a likely ef;‘%%ﬂ%%f Iavmg

out the mens rea element of an of?ence |s that a broad

i
v .'.\ ,5 ’79*5‘“

range of apparently innocent conduct @s éﬁ‘r the case with
sections 16,17,27,31,32,34; 36,,38(1) 38(2), 39 and 41

of the Act. Ttis further ‘arg .“d the cffence created under

the Act carry wrth them efty sentences and as such

cannot be sald to. be regulatrng in nature. It is further

submlttedwtha‘ unless‘ there is a clear statement from

Ieglsla,turé@atgﬁ‘aq mens rea is not required, the court should

‘ publrc welfare rationale. It is further
S ’”othrng show that the National Assembly
; g?to create offences with no mens rea.

s le 1%t and 3" Respondents in response to the petitioners
assertion aver that in Republic Balakrishna Pillai vs.
State of Kerala, Criminal Appeal No. 372 of 2001,

the Indian court addressed its mind to the question of
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mens rea vis-a-vis criminal offences. While quoting
Blackstone, the court observed that:

"To consider yet another aspect, the
general principle of criminal jurisprudence
is that element of mens rea and intention
must accompany the culpable act or
conduct of the accused. In respect of, elris
mental  element  generally; % th
Blackstone's Criminal Practlce,s;;deg%r!;es ;%
as under: R U\
"In addition to proving that the, ,accused
satisfied the definition of the actus”%reus of
the particular crlme chaﬁged the
prosecution must also prove mens rea, i.e.,
that the accused- had the necessary mental
state or degree: -of fault at the relevant
time. Lord Hallsham .of St Marylebone said
in Dlrecter “of Public Prosecutions V.
1976 z:AC 182 at p.213 : 'The

was pointed out by Stephen J
ﬁ% Toi‘son (1889) 23 QBD 168 at p.185,
“'mens rea means a number of quite

S

the precise mens rea required for specific
& offences.

"Criminal offences vary in that some may
require intention as the mens rea, some
require only recklessness or some other
state of mind and some are even satisfied
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by negligence. The variety in fact goes
considerably further than this in that not
only do different offences make use of
different types of menta! element, but also
they utilise those elements in different
ways."

elements of mens rea. In the

impugned provisions encapsulate the men’talgelements of

the various offences The ‘offences complalned of in the

%‘% the part of the offender is that he or she must have
been aware at the time of compromising the integrity of
the computer that the access is unlawful and/or

unauthorized. A quick consideration in all offences
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complained of under the section, the mens rea element is
present, through the use of certain words in each section;
that is as follows:-

a. Section 16 - “intentionally and without
authorisation”

b. Section 17 — “intentionally and without %
authorisation” o

c. Section 31 - “unlawfully destroys o ‘ab

d. Section 32 - “wilfully m:sdlrectsr-f’%:%%\i{

e. Section 34 - “inducement to delnier eleciromc
message not speaﬁcélly meant
for him” & -

f. Section 35 — “intentiopal y::;;hldes or detains”

g. Section 36 — unlawfully destroys or aborts”

h. Section 38 (1) - “knowmgly and without

authoruty
. Section 38 (2) “materially represents any fact”
] Section 39 “.}?assues false -electronic transactions”

h%,yl g falled to demonstrate in which of these provision
any right under the constitution or offend the
constitution, I am of the view that the presumption of the
constitutionality of these sections have not been rebutted.

It is further to be noted that the offender does not need

ST 5 R
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to know that their actions will cause certain
consequences, have a knowledge of the act will cause a
computer to perform the function is enough.

94. The legislation is a function of parliament, and issues

raised in this section are the legislative prer@ative of

Parliament in accordance with the doctrln%;@@

3 %Ztlon
of powers. It is therefore assumed%ﬁ%‘legls tive

This shows expressively that the phrases
"intentional” and "unlawful" are
commonly used when drafting to create
offences. At the same time no any
evidence has been availed in Court
showmg that the lack of defmltlon or
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circumstances expounding the offences
thereirt, have led the law enforcers to
execute their functions in an arbitrary way
and thus obstructing any right thereof, or
there being categorically specified
anticipated danger of misusing the
provisions. Consistent with the pringiple
that a party who challenges th
particular provision is unconstltutlonalz%
to prove beyond reasonable :d ubi? the
Petitioner has not succeeded, surm@uﬁgmg
that hurdle. On the contrary, wwhv’t has
been established is the fact that the words
intentionally and unlawfully are: ‘commonly
used and thus are phrases which need not
be defined at all tlmes We ‘have no doubt
the Petitioner WI|| appremate that it is
elementary undeistandmg that unlawful is
the opposite of lawful, so any illegal act is
an unla\wfui a ‘_E*J;The meaning of the word
mteptﬁfn ' is very clear and has been used
|n arious:penal sanctions and is also an
Ieadmg to commxssmn of a crlme

=.x -‘

the aforesa|d I find ‘that sections

G

elﬁ?U 31,32,34,35,36 38(1), 38(2),39 and 41 are very
clear and outline the actus reus and mens rea in the
respective .offences, none of the section offends the
prmcnple of legality. The offences created by impugned

sectlons are clear and unamblguous The sections are in
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my view not inconsistent with the constitution as they do
prescribe the mens rea .element of the offences they

Create.

F) Whether section 48, 50, 51, 52 and of the

manner inconsistent with Article™4 ‘of
Constitution of Kenya 2010?

97. The protection of privacy has Peen'*‘“sidered of
sufficient |mportance to warrant constltutlonal protection.
under Artlcle 31 of the

It is not one of the rights

The privacy provided 4,__fo
constitution is not abs

that cannot, under AI’UCIE“ZS be limited. It is subject

therefore to Qhe Irmr :tlons set out under Article 24 of the

| provrdes that a right or fundamental

he"'%é;BI”* of right shall not be I|m|ted except by

"%im ’

ééble and justifiable in an open and democratic
C ety based on human dignity, equality and freedom,
into account all relevant factors.
98. Part IV of the Act provides for the procedures to be
followed during investigation of the offences. Section 48
(1) (b) of the Act provides as follows:-
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"(1) Where a police officer or an
authorized person has reasonable
grounds to believe that there may
be in a specified computer system
or part of it, computer data storage
medium, program, data, that:-

(b) Has been acquired by a person g&s a
result of the commlssmn “an

court for issue of a warrant o énter
any premises to access, search and

0 “senvi ”’s offered by a service prowder in
n_‘ . are in that service provider's
. RO s%ssron or control and is necessary or

| egable for the purposes of the
. vestigation, the police officer or the
%authorlzed person may apply to court for an

order."

100.Section 51(1) of the Act provides that:-

"1) Where a police officer or an authorized
person has reasonable grounds to believe
that:-
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a)...

b) There is a risk or vulnerability that the
traffic may be modified, lost, destroyed or
rendered inaccessible. The police officer or
an authorized person shall serve a notice on
the person who is in possession or control of
the computer system requmng th person

judicial authorization and as such makes order

“*%‘zw

tantamount to search without a. warra
101.In Magajane v Chaurperson, North West Gambling
Board (CCT49/05) [2006] ZACC it was held that

: iy
B

st be reasonable. The Court
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